
Plaintiff understands that the Medicare Secondary Payer Act (42 U.S.C. 
§1395y(b))("Act") applies to any personal injury settlement involving a Medicare 
beneficiary and requires that Medicare be reimbursed for any of its conditional payments 
made on behalf of the Medicare beneficiary.  As part of the Act, Plaintiff may have an 
obligation to verify his or her status as a Medicare beneficiary and resolve conditional 
payments made on his or her behalf by Medicare, if any.  In the event it is determined 
that the Plaintiff is a Medicare beneficiary, [Defendant and/or Insurer(s)] may have an 
obligation to report the settlement amount and other requisite information to Medicare.  
The [Defendant and/or Insurers] will report this settlement as per the Act and all 
applicable reporting guidelines provided by the Centers for Medicare and Medicaid 
Services (CMS).  
 
If Plaintiff, Defendant and/or Insurers determine that Plaintiff is medical eligible, there 
may be a Medicare reimbursement right or an obligation to report the settlement amount 
to Medicare.  The parties expressly agree that payment of settlement proceeds is not 
conditioned upon Plaintiff providing proof that all Medicare reimbursement claims and 
obligations have been satisfied.  Rather, Defendant and/or Insurers agree to forward the 
settlement proceeds to Plaintiff's attorney within the time frame set forth in Case 
Management Order #14 once this executed release has been provided by Plaintiff.  
Plaintiff's attorney shall: (1) hold all settlement proceeds in a client trust account or 
similar account to be used to reimburse Medicare, if necessary; (2) provide Defendant 
with a copy of the final demand letter, waiver letter or no-conditional payment letter 
issued by Medicare or the COBC; and (3) provide Defendant with proof of full payment 
of the final demand as defined in the Case Management Order prior to disbursing to 
Plaintiff any proceeds received in connection with this settlement.  Subparagraphs 9(a) 
through 9(c) of Case Management Order 17 are incorporated herein by reference, and 
made a part of this release.  As part of this settlement, Plaintiff agrees to indemnify, 
defend, and hold [Defendant and Insurers] harmless against and from any Medicare 
claims, actions, judgments or settlements asserted by any entity arising from the personal 
injuries that are the subject of this settlement, except to the extent of Defendant's active 
negligence, including but not limited to Defendant's failure to pay the settlement or 
report.  
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STATE OF MICHIGAN 

IN THE CIRCUIT COURT FOR THE COUNTY OF WAYNE 

 

IN RE: ALL ASBESTOS PERSONAL  
    INJURY CASES     Case No. 03-310422-NP 
        Hon. Robert Colombo Jr. 
 
 
_________________________________/ 

CASE MANAGEMENT ORDER #17  

Regarding Requirements of MMSEA Sec. 111 
And Medicare’s Right of Recovery 

 
At a session of this Court , in the 
City of Detroit, County of Wayne, 
State of Michigan on this date: 

 
     ______________________ 2010 
 
 
 The Motion for Entry of Case Management Order # 17 having been filed, served 

on all Counsel in the above litigation, and heard in open court, with all interested parties 

having been given an opportunity to be heard, and in an effort to a) comply with the 

requirements of the federal Health Insurance Portability and Accountability Act, 

(HIPAA), b) to establish a Social Security Number (SSN) privacy policy as contemplated 

by Administrative Order 2006-2 of the Michigan Supreme Court, c) to facilitate the 

compliance of the parties to this litigation with the requirements of the Medicare, 

Medicaid and SCHIP Extension Act of 2007, (PL 110-173) (MMSEA) Section 111, 

(“Section 111"), and to facilitate Medicare’s right of recovery under “Medicare 
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Secondary Payer” (MSP) rules and regulations, with the Court being fully advised of the 

premises for the pending motion: 

 IT IS HEREBY ORDERED that the Motion for Entry of Case Management Order 

# 17 is hereby GRANTED. 

 IT IS FURTHER ORDERED that the privacy policy adopted by entry of this Order 

shall be subject to the following terms and conditions: 

Procedures for Distribution of Query and Reporting Information For 
MMSEA Sec. 111 Compliance: 
 

1. For Future Filings in Wayne County Asbestos-Related Personal Injury       
Actions: 

  
a) Form A – Query Information:  In cases filed after the date of entry of this 

Order, within 90 days of filing complaint, each Plaintiff shall complete and file 
electronically, on Lexis/Nexis or other service as the Court may order, Form 
A, attached, enabling defendants to obtain by query to CMS a determination 
as to whether Plaintiff is Medicare eligible at the time of the query. No 
signature of a Plaintiff or counsel is required on Form A; 
 

b) Form B – Reporting Information: As soon as practicable after receiving a 
response to the CMS query, lead defense medical counsel shall electronically 
inform all parties of the CMS response on Lexis/Nexis or other service as the 
Court may order.  Where it has been determined that Plaintiff or Plaintiff’s 
decedent is/was Medicare eligible, Plaintiff shall complete and file 
electronically Form B, attached, (except for information requested in boxes 
12, 13 and 100 - 102 on that Form), thus providing all defense counsel with 
information necessary to comply with reporting requirements of MMSEA Sec. 
111.  No signature of a Plaintiff or counsel is required on that form; 
 

            c) Form B Filing Deadline – Reporting Inconsistencies:  On the due date of 
Plaintiff’s Discovery Brochure, Medicare eligible Plaintiffs or decedent’s 
representative shall complete and file Form B to the extent required in 
paragraph (1)(b).  This filing will be made electronically, on Lexis/Nexis or 
other service as the Court may order.  If a defendant intends to report 
information that is inconsistent with the information provided by Plaintiff on 
Form B, prior to doing so, defendant will reasonably notify Plaintiff of the 
information to be reported, and will agree to meet and confer prior to the filing 
of the report so as to resolve inconsistencies to the extent possible. 
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2. For Cases Filed and Pending Further Proceedings: 
  

a) Cases with 2010 Trial Dates:  For cases filed before the date of this Order, 
with trial dates scheduled in 2010, each Plaintiff shall provide defendants with 
full social security numbers for Plaintiff or Plaintiff’s decedent, by way of a 
spreadsheet or otherwise, filed  electronically, on Lexis/Nexis or other service 
as the Court may order, within 30 days of entry of this Order, enabling 
defendants to obtain by query to CMS a determination as to whether Plaintiff 
is currently Medicare eligible.  On or before the trial date every Medicare 
eligible Plaintiff or Plaintiff’s decedent shall complete Form B and file same 
electronically on Lexis/Nexis or other service as the Court may order.  
 

b) Cases With Trial Dates In And After 2011, Or Not Yet Scheduled For 
Trial: In cases set for trial after January 1, 2011, and other cases pending at 
the time of entry of this Order, each Plaintiff or Plaintiff’s decedent shall 
complete and file electronically, on Lexis/Nexis or other service as the Court 
may order, Form A, attached, on the date Plaintiff’s Discovery Brochure is 
due. Form B shall be completed by Medicare eligible Plaintiff’s or Plaintiff’s 
decedent and filed electronically, on Lexis/Nexis or other service as the Court 
may order, on or before the trial date. 

  
3. Electronic Filing Only: Except as provided in Paragraph 7, below, 

filing/distribution of all forms required by this order and all related 

correspondence to the parties shall be made electronically only on Lexis/Nexis or 

other service as the Court may order so as to limit distribution of Social Security 

numbers or other personal/private information to the parties and their insurers;       

4. Limited Purpose: The Data Forms are to be completed and served on defense 

counsel of record for the limited purpose of facilitating compliance with MSP and 

MMSEA Section 111 rules and regulations and not for any other purpose; 

5. Other Data Forms Prohibited: The Court is satisfied that these Data Forms are 

sufficient to facilitate the determination of the status of a Plaintiff or Plaintiff’s 

decedent as a Medicare beneficiary, thus precluding the use of any other such 
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forms the Defendants might submit to Plaintiff’s Counsel for this purpose.  

Plaintiffs will not be compelled to complete any forms submitted for this limited 

purpose other than the Data Form attached, except upon order of the Court; 

6. Confidentiality: Plaintiffs, their Counsel, the Recipients of completed Data 

Forms, meaning Defendants, Defendant’s insurers, any person or entity defined 

as an RRE (Responsible Reporting Entity) under Section 111, and their 

authorized representatives and agents), shall not file the Data Forms with this 

Court, or in any other state or federal judicial forum, except as provided in 

paragraph 7 of this Order, without an order of leave from this Court;  

7. Permissible Use/Distribution: Defendants’ Counsel are allowed to distribute 

completed Forms A & B to their clients and their client’s insurers for their use in 

reporting under MMSEA Sec. 111 and for other purposes associated with 

facilitation of Medicare’s right of recovery under Medicare Secondary Payer 

(MSP) laws and regulations.  Attorneys for the parties, the parties themselves, 

and their insurers are prohibited from disclosing or disseminating the Data Forms 

or the information contained in these Data Forms to any other person or entity 

other than the Center for Medicaid/Medicare Services (CMS), or its contractors, 

except as is reasonably required to a) effectuate the determination of 

Medicare/Medicaid Beneficiary status, b) report as required under Section 111, 

or c) communicate with the U.S. Government or its designee or to defend any 

Medicare recovery claim or fine pursuant to federal statutes, rules and 

regulations, including but not limited to MMSEA Section 111.  To the extent that 



 5

the SSN’s have been used by defendants and their insurers in the past for 

purposes of, but not limited to, the monitoring and evaluation of new claims, to 

determine, for example, if they have defended a suit or claim made by or on 

behalf of the same claimant previously, such use of the data and such practices 

shall be allowed; 

8. Sanctions for Impermissible Use or Distribution: Unauthorized use or 

unlawful distribution of the SSN’s collected under this Order, or other violations of 

this Order, will be subject to penalties that fall within the Court’s contempt 

powers, or such other penalties as may issue in further orders of this Court. 

Procedures for Protection of Medicare’s Right of Recovery: 

9. Upon the settlement of a claim, the Court will proceed as outlined in 

subparagraphs 9(a) through (c) below, if the parties explicitly adopt those 

provisions by reference in their release and/or settlement agreement; 

a) Escrow/Trust Account: If Plaintiff, defendant and/or their insurers 

determine that Plaintiff is, or Plaintiff’s decedent was, Medicare eligible, 

Plaintiff’s counsel shall hold the net (after distribution of attorney’s fees and 

costs) settlement amount pursuant to that agreement in an escrow account, 

client trust account or other like account.  If there is a Medicare claim that 

puts into question the sufficiency of the escrowed or trust account proceeds to 

satisfy Medicare’s right of recovery, then Plaintiff’s counsel shall return all 

attorneys fees paid to it on Plaintiff’s case to the escrow or trust account 

pending resolution of the Medicare claim;  
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b)  Payment of Medicare Reimbursement; Release of Funds From 

Escrow/Trust Account: Once Plaintiff’s counsel has received a waiver, final 

demand or no conditional payment letter from CMS, and Plaintiff’s counsel 

has paid the Medicare recovery claim, if any, Plaintiff’s counsel may then pay 

the net settlements to the client(s) upon providing to defendants a copy of the 

waiver, final demand, or no conditional payment letter and proof of payment 

of said amount.  Proof of payment pursuant to terms of the release and this 

Order means a copy of a draft payable to Medicare or its recipient entity with 

an amount matching that of the final demand.  Plaintiff’s counsel may redact 

the bank name, routing number, account number and signature from the 

check.   

c) Motion For Partial Distribution; Exigent Circumstances:  Plaintiff’s 

counsel may move the court for an order allowing partial distribution of the net 

settlement proceeds to Plaintiff(s) in exigent circumstances where Plaintiff(s) 

can show that the amount necessary to satisfy Medicare’s right of recovery is 

less than the entire amount of Plaintiff’s net settlement proceeds. In such 

circumstances, Plaintiff’s counsel must produce a copy of any conditional 

payment, waiver, final demand or no-conditional payment letter from CMS as 

may exist in order to evidence the extent of Medicare’s right of recovery.  If 

this Court allows a partial distribution to Plaintiff from the escrow or trust fund, 

prior to the full and final satisfaction of Medicare’s right of recovery, and if 

there arises a Medicare recovery claim that puts into question the sufficiency 
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of the remaining escrow or trust account proceeds to satisfy Medicare’s right 

of recovery, then Plaintiff shall return all monies received through any order of 

partial distribution by this Court to the escrow or trust account pending 

resolution of the Medicare recovery claim. 

10.  Where Plaintiff Is Not Medicare Eligible: In cases where at the time of 

settlement the parties agree that Plaintiff or Plaintiff’s decedent is not or was not 

Medicare eligible, the net settlement proceeds do not need to be held in escrow 

and may be distributed in accordance with other provisions of the Case 

Management Order and Wrongful Death Act where applicable. 

11.  Untimely Settlement Payments By Defendants: In the event a defendant fails 

to submit the settlement proceeds consistent with Case Management Order No. 

14, in addition to the interest which shall accrue on the settlement proceeds, 

defendant will also be responsible to reimburse Plaintiff for any interest, costs 

and penalties which accrue on Plaintiff’s Medicare recovery claim due to the 

defendant’s late payment. 

 
 
     _________________________________ 
              CIRCUIT JUDGE 
















































